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 POSITION PAPER – LAND USE 

It is our position that proper land use planning must include incorporation of existing provisions contained in relevant existing legislation and guidelines. In particular we refer to:
Ontario Ministry of the Environment

D-series GUIDELINES

COMPATIBILITY BETWEEN INDUSTRIAL

FACILITIES AND SENSITIVE LAND USES

Excerpts, Definitions, and Commentary [emphasis added]

Class 3 Industrial Facility

A place of business for large scale manufacturing or processing, characterized by: large physical size, outside storage of raw and finished products, large production volumes and continuous movement of products and employees during daily shift operations. It has frequent outputs of major annoyance and there is high probability of fugitive emissions.

Commentary: According to this definition, both Industrial Extractive open-pit mining and Industrial Aggregate Recycling would qualify as a Class 3 Industrial Facility.

Fugitive Emissions

Reasonably expected/predictable contaminant occurrences associated with normal operational practices and procedures (e.g. materials handling or outdoor storage) of industrial facilities, which are generally difficult to practically control at the source or on-site. These emissions are not point sources (i.e. not from stacks or vents). Fugitive emissions are from all sources. These emissions may include odour, noise, vibration and particulate such as dust.

Commentary: These conditions pertain to both Aggregate mining operations and Class 3 Industrial Recycling Facilities.

Influence Area Concept

4.1.1 - Potential Influence Areas for Industrial Land Uses

The Ministry has identified, through case studies and past experience, the following potential influence areas (i.e. areas within which adverse effects may be experienced) for industrial land uses:

Class I - 70 metres

Class II - 300 metres

Class III - 1000 metres

Actual Influence Areas for Industrial Land Uses 

The actual influence area (overall range within which an adverse effect would be or is experienced) for a particular facility is site-specific, and may be defined within, or in exceptional circumstances, beyond the potential influence area either before, or where applicable, after buffers have been used to reduce, eliminate or otherwise intercept adverse effects. In the absence of specific substantiating information … which identifies an actual influence area, the potential influence areas set out in Section 4.1.1 of this guideline shall be used.

The Ministry or delegated authority shall require the following in order to make an assessment for allowing less than the recommended minimum separation distance:

· Detailed mapping showing the area subject to the proposed development and all industrial facilities and any other sources of adverse effects …;

· Mapping shall also indicate all vacant properties currently zoned and/or designated for industrial use along with relevant excerpts from the official plan and/or zoning by-law to indicate the full range of permitted uses. Attempts shall also be made to predict the types and levels of adverse impact that would result in a "worst case scenario" should an industrial use be developed upon any of the vacant parcels. 

· Assessment of the types and levels of contaminant discharges being generated by current industrial facilities, including those associated with transportation facilities which serve the industries.

· Based upon actual and anticipated impacts, necessary mitigative measures should be identified based upon technical assessments. Noise and other technical studies shall be submitted to appropriate Ministry staff for review.

· See Sections 4.6 "Studies" and 4.7, "Mitigation" for more details.

· An indication shall be given as to the methods by which the mitigative measures (approved by the land use authority) will be implemented, i.e. the types of agreements that must be entered into.

· See Section 4.8, "Legal Agreements" also. 

· Where mitigative measures are to be applied off-site to an existing industrial facility, the proponent shall demonstrate that the industrial facility has no objection to the proposed us e or to the addition of the necessary mitigative measures.

· Implementation of approved mitigation measures shall be required as a condition of draft approval. 

· Proponents should demonstrate to the approving authority that no objections to the proposed use have been raised by area residents, industries, etc.

Ministry Staff or Delegated Authority 

When a change in land use will place sensitive land use(s) within the influence area/potential influence area of one or more facility, Ministry staff shall expect the proponent, along with the approving authority, to prevent land use conflicts.
Commentary: Residences are categorized as a 24-hour sensitive land use. The recommended separation from a Class 3 Industrial Facility is 1000 metres. Enabling closer proximities is contrary to MoE guidelines.

Adverse Effects 

Depending upon the particular facility, adverse effects may be related to, but not limited to, one or more of the following: 

(a) noise and vibration;

(b) visual impact 

(c) odours and other air emissions;

(d) litter, dust and other particulates; and

(e) other contaminants.

Commentary: All of these apply to Extractive Industrial operations and Class 3 Industrial Recycling Facilities.

Fugitive Emissions 

Reasonably expected/predictable contaminant occurrences associated with normal operational practices and procedures (e.g. materials handling or outdoor storage) of industrial facilities, which are generally difficult to practically control at the source or on-site. These emissions are not point sources (i.e. not from stacks or vents). Fugitive emissions are from all sources. These emissions may include odour, noise, vibration and particulate such as dust. Emissions from a breakdown are also not considered 'fugitive'. Breakdown emissions would be covered under a Certificate of Approval contingency plan, or are considered to be a 'spill'.

Commentary: Emissions from an Extractive Industrial operation are “reasonably expected. Before any new operation is facilitated a baseline study should be established and ongoing monitoring undertaken so that actual data can be determined and known by affected residences in proximity to the operation. The same applies to any Class 3 Industrial Facility proposal. Neither type of operation should be considered if MoE guidelines for distance separation and emissions standards cannot be met.

Irreconcilable Incompatibilities 

When impacts from industrial activities cannot be mitigated or prevented to the level of a trivial impact (i.e. no adverse effects), new development, whether it be an industrial facility or a sensitive land use, shall not be permitted.

Commentary: This clause would clearly prohibit a Class 3 Industrial Facility or an operation with similar adverse effects from locating/operating  while abutting a pre-existing incompatible sensitive land use.

Dust 

Contaminant emission sources can be classified as point sources or fugitive sources. Most facilities will produce both point source and fugitive emissions, and it is difficult to allocate emissions to one or the other source. Regulation 346 sets out standards for contaminants, including suspended particulate matter and dust fall. The document entitled "General Information: Certificates of Approval (Air)" … provides information on the approval requirements and procedures. 

Even if Regulation 346 standards are met at the property line of the industrial site, there may still be complaints from neighbouring land uses because: 

(a) dispersion modelling is not 100% accurate and it cannot be guaranteed that point source emissions will be controlled 100% of the time; and 

(b) the standards, which are based upon acceptable risk with regard to health, odour and vegetation, are based on 1/2 hour averages, and at some point within a 1/2 hour there may be a high level of emissions.

Emissions from fugitive sources such as dust from traffic and storage piles are more difficult to quantify, and a plan in itself to minimize fugitive emissions also may not be100% effective. The Ministry is preparing an interim guideline that addresses areas such as measuring and minimizing fugitive emissions. Therefore, separation of incompatible land uses will help to minimize potential adverse effects from fugitive emissions.

Commentary: The Blueland consultant reports regarding air quality are not based on actual data obtained form the immediate vicinity of the proposed pit. They are based on conjectural computer modeling and remotely obtained monitoring data. They are also based on 24-hour averages rather than the ½ hour averages that the MoE guidelines suggest might even be inadequate.

Financial Assurance 
The Ministry recommends that bonds be required by the approving authority to ensure that mitigation will be carried out.

Commentary: Without such Financial Assurance Agreements, along with established protocols for ongoing monitoring of the effectiveness of the mitigation, the proposed establishment of incompatible Extractive Industrial and/or a Class 3 Industrial Recycling Facility land uses should not be considered, nor should enabling changes in land use designation be approved.

Environmental Warnings for Sensitive Land Uses 
When the new development is sensitive, the Ministry recommends that a warning of anticipated nuisance effects be included in any offers of purchase and sale. A means of notifying ensuing purchasers should be determined by the local municipality. A warning may be included in a document which can be registered on title according to the Ministry of Consumer and Commercial Relations Bulletin No. 91003,"Environmental Warnings/Restrictions" (Appendix D).

Commentary: As far as can be determined this sort of recommended warning or included clause is not required, and even verbal mention is absent when real estate transactions occur near existing or proposed aggregate extraction. This default situation is not acceptable, particularly when the beneficiaries of such operations take no responsibility for the serious adverse economic impacts on property owners.
Links to documents containing referenced clauses can be found at: http://www.ene.gov.on.ca/environment/en/resources/results/index.htm%3FtxtSearchType=library&txtSearchValue=D-Series%20Guidelines%20%5BLand-Use%20Policy%5D

