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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
JAMES A. SIMON, Individually
and as Father and Legal and Natural
Guardian of R.S.; ESTATE OF DENISE
J. SIMON, James Simon, Personal
Representative of Estate,
Plaintiffs,
v.
UNITED STATES OF AMERICA,
Defendant.

:
:
:
:
:
:
:
:
:
:
:
:
:

Case No. 1:10CV058 RL
Judge Rudy Lozano

ANSWER

Defendant, United States of America, by its undersigned counsel, answers and otherwise
responds to the Complaint as follows:
FIRST DEFENSE
Plaintiffs’ claims are barred in whole or in part because this Court lacks subject matter
jurisdiction.
SECOND DEFENSE
Plaintiffs have otherwise failed to state a claim on which relief can be granted.
THIRD DEFENSE
All acts of which Plaintiffs complain, which are not otherwise denied, were absolutely
and/or qualifiedly privileged.
FOURTH DEFENSE
Plaintiffs’ claims, which are expressly denied, are otherwise barred in whole or in part by
their own unlawful, wrongful, and/or negligent conduct.
FIFTH DEFENSE
Plaintiffs’ claims of wrongful death are barred under Illinois law, because the decedent’s
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death was voluntary and self-inflicted.
SIXTH DEFENSE
Plaintiffs’ alleged injuries were caused solely by the acts or omissions of other parties,
persons, or entities, their servants, agents, representatives, or employees, none of whom are
agencies or employees of the United States for whom the United States has any liability pursuant
to the Federal Tort Claims Act.
SEVENTH DEFENSE
Defendant, through its employees and agents, acted with due care and diligence at all
relevant times.
EIGHTH DEFENSE
No acts or omissions by the United States, its employees or agents were the proximate
cause of any injury to Plaintiffs.
NINTH DEFENSE
Plaintiffs’ claims, which are expressly denied, are otherwise barred in whole or in part by
the doctrines of collateral and/or equitable estoppel.
TENTH DEFENSE
In the event the United States is found to have been negligent, which negligence is hereby
denied, the superseding and intervening negligence of third parties, for whom the United States
cannot be held liable, broke any causal connection between the United States’ negligence and the
plaintiffs’ alleged injuries, cutting off the legal effect of the defendant United States’ negligence.
ELEVENTH DEFENSE
In the event that the United States is found to have been negligent, which negligence is
hereby denied, the negligence of the Plaintiffs were the proximate cause of and contributed to
any alleged injuries or damages sustained, thereby barring recovery, or alternatively, mandating
that any recovery be proportionately reduced.
TWELFTH DEFENSE
Defendant affirmatively asserts the applicability of and pleads any and all rights,
privileges, relief, and entitlement afforded private defendants contained within Indiana statutes or
Indiana common law.
2

case 1:10-cv-00058-RL-APR document 7

filed 04/13/10 page 3 of 21

THIRTEENTH DEFENSE
Plaintiffs’ claims are barred to the extent that they are based on the exercise or
performance or the failure to exercise or perform a discretionary function or duty. 28 U.S.C. §
2680(a).
FOURTEENTH DEFENSE
Pursuant to 28 U.S.C. § 2674, Plaintiffs cannot recover punitive damages or any other
non-compensatory damages against the United States under the FTCA.
FIFTEENTH DEFENSE
Pursuant to 28 U.S.C. § 2674, Plaintiffs are not entitled to recovery of pre-judgment
interest on any award they may obtain from the United States.
SIXTEENTH DEFENSE
In response to the numbered paragraphs of the Complaint:
Jurisdiction and Venue
1. This action arises under the Federal Tort Claims Act, §2671-2680 of Title 28 of the
United States Code. 28 U.S.C. §2671-2680.
ANSWER: The allegations in this paragraph contain conclusions of law and of the
jurisdiction of this Court to which the defendant is not required to answer, but insofar as
an answer is required, Defendant denies the allegations.
2. This Court is vested with jurisdiction and venue pursuant to §1346(b) of Title 28 of
the United States Code. 28 U.S.C. §1346(b).
ANSWER: The allegations in this paragraph contain conclusions of law and of the
jurisdiction of this Court to which the defendant is not required to answer, but insofar as
an answer is required, Defendant denies the allegations. Defendant admits that venue is
proper.
3. The acts and/or omissions complained of occurred within the Northern District of
Indiana, Fort Wayne, Indiana.
ANSWER: Admitted
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Parties
4. Plaintiff, James A. Simon (“Simon”) is a citizen of the United States of America and
was at all times relevant to this Complaint a resident of Allen County, State of Indiana.
ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation.
5. Denise J. Simon (the “Decedent”), prior to her death on November 9, 2007, was a
citizen of the United States of America and a resident of Allen County, State of Indiana.
ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation.
6. Plaintiff, the Estate of Denise J. Simon (the “Estate”), is an estate opened in Allen
County, Indiana on February 11, 2008 on behalf of Decedent. Simon, for purposes of this action,
is the Personal Representative of the Estate.
ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation.
7. R.S., a minor child of Decedent, is a citizen of the United States of America and was
at all times relevant to this Complaint a resident of Allen County, State of Indiana. Simon is the
father and legal guardian of R.S.
ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation.
8.

The Internal Revenue Service is an agency of the Defendant.

ANSWER: Admitted.
9. The United States of America is a defendant in this action under the Federal Tort
Claims Act, Title 28 U.S.C. 1346(b) and 2671(b).
ANSWER: Defendant admits that the Plaintiffs purport to sue the United States
under the Federal Tort Claims Act.
10. Plaintiff, James Simon on behalf of the Estate of Denise Simon, filed a Wrongful
Death Federal Tort Claim Notice to the Internal Revenue Service on March 27, 2009 and it was
received by the Internal Revenue Service on March 30, 2009.
ANSWER: Defendant avers that Plaintiff James Simon, on behalf of the purported
4
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Estate of Denise Simon, submitted an administrative claim, which was received by the IRS
no later than April 28, 2009.
11. Plaintiff, James Simon on behalf of himself, filed the following Federal Tort Claim
Notices to the Internal Revenue Service on April 24, 2009 and were received by the Internal
Revenue Service on April 25, 2009.
11.1
11.2
11.3
11.4
11.5
11.6

Intentional Infliction of Emotional Distress;
Negligent Infliction of Emotional Distress;
Negligence in executing the Warrant;
Negligence in obtaining the Warrant;
Trespass; and,
Invasion of Privacy.

ANSWER: Defendant avers that Plaintiff James Simon submitted administrative
claims on behalf of himself, which were received by the IRS no later than April 28, 2009; to
the extent subparagraphs 11.1 through 11.6 of this allegation reference those claims, the
Court is referred thereto for a full and accurate statement of the claims’ contents, as the
documents speak for themselves.
12. Plaintiff, James Simon on behalf of the Estate of Denise Simon, filed the following
Federal Tort Claim Notices to the Internal Revenue Service on April 24, 2009 and were received
by the Internal Revenue Service on April 27, 2009:
12.1
12.2
12.3
12.4
12.5
12.6

Intentional Infliction of Emotional Distress;
Negligent Infliction of Emotional Distress;
Negligence in executing the Warrant;
Negligence in obtaining the Warrant;
Trespass; and,
Invasion of Privacy.

ANSWER: Defendant avers that Plaintiff James Simon, on behalf of the purported
Estate of Denise Simon, submitted administrative claims, which were received by the IRS
no later than April 28, 2009; to the extent subparagraphs 12.1 through 12.6 of this
allegation reference those claims, the Court is referred thereto for a full and accurate
statement of the claims’ contents, as those documents speaks for themselves.
13. Plaintiff, James Simon on behalf of R.S., filed the following Federal Tort Claim
Notices to the Internal Revenue Service on April 24, 2009 and were received by the Internal
Revenue Service on April 27, 2009:
13.1
13.2

Intentional Infliction of Emotional Distress;
Negligent Infliction of Emotional Distress;
5
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Negligence in executing the Warrant;
Negligence in obtaining the Warrant; and,
Invasion of Privacy.

ANSWER: Defendant admits that Plaintiff James Simon, on behalf of a minor
referenced in this complaint as “R.S.,” submitted administrative claims, which were
received by the IRS no later than April 28, 2009; to the extent subparagraphs 13.1 through
13.5 of this allegation reference those claims, the Court is referred thereto for a full and
accurate statement of the claims’ contents, as the documents speaks for themselves.
14.

All Federal Tort Claim Notices were denied by the IRS on September 22, 2009.

ANSWER: Defendant admits that the IRS denied the administrative claims
referenced in paragraphs 10-13 of Plaintiffs’ complaint on September 22, 2009.
Claim for Relief
Background
15. At least as early as January 2007, the Internal Revenue Service (“IRS”) began
investigating Simon (the “Investigation”) for possible violations of the Internal Revenue Code
(the “IRC”).
ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation; this paragraph is, therefore, denied.
16. Plaintiffs do not know the true names of all the employees and agents of the IRS or
other governmental agencies involved in the Investigation and search of the home of James and
Denise Simon located at 10607 Monte Vista Court, Fort Wayne, Indiana (“Simon Residence”).
ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of what Plaintiffs do and do not know; to the extent a response is
deemed necessary, Defendant denies any remaining implications and allegations contained
in paragraph 16.
17. Upon information and belief, the Investigation was performed by Agent Paul
Muschell (“Muschell”) and other unknown agents and employees of the IRS.
ANSWER: Defendant is currently without knowledge or information sufficient to
form a belief as to the truth of these allegations.
18. Upon information and belief, Defendant, by Muschell, signed a probable cause
affidavit (the “Affidavit”) on or about November 2, 2007, in support of a request for a search
warrant to authorize IRS agents to enter and search the Simon Residence.
6
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ANSWER: Admitted.
19. In order for the IRS to obtain a warrant, it must demonstrate that there is probable
cause to believe evidence supporting the commission of a crime is located on the property to be
searched.
ANSWER: The allegations in this paragraph contain legal conclusions to which no
response is required.
20. On November 2, 2007, the United States District Court, Northern District of
Indiana, Fort Wayne Division ("Court"), by the Honorable Theresa Springmann ("Approving
Judge) reviewed the Affidavit and issued a search warrant ("Warrant") to allow the IRS to search
the Simon Residence.
ANSWER: Admitted.
21. Defendant negligently and/or intentionally made false and/or misleading statements
in its Affidavit in support of a request for search warrant, and omitted facts known and available
to him that would be relevant to a judicial determination as to whether or not to issue the
Warrant.
ANSWER: Denied.
22. Such false and misleading statements and omissions misled the Court. Some of
Defendant's false statements and omissions are as follows:
22.1.

Muschell portrayed the Simon case as a tax shelter case.

22.2. Upon information and belief, Muschell knew, or should have known,
most tax shelter cases involve persons who live and work in the United States, and
who do not have any legitimate reason or need to have foreign bank accounts, to
be involved with foreign corporations or to have trusts.
22.3. Muschell did not mention in the affidavit that Simon worked outside of
the United States, maintained a secondary residence in the Ukraine, and that the
case was not a tax shelter.
22.4. Muschell stated in the Affidavit that countries that do not have treaties
with the United States are often referred to as "tax havens" and later states that
Cyprus is a "tax haven." Muschell misled the Court into believing that Cyprus
does not have treaty with the United States when in fact it does have a
comprehensive income tax treaty.

7
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22.5. Muschell stated that William R. Simon Farms, Inc. did not file certain
federal tax forms, and that James and Denise Simon received federal farm
subsidies. Muschell did not tell the Court in the Affidavit that the farm subsidies
were less than $3,000 a year, or that the William R. Simon Farms, Inc. tax returns
filed in previous years showed mainly losses which generated significant carry
forwards which would likely lead to a conclusion that no tax was due.
22.6. Muschell stated in his Affidavit that James and Denise Simon personally
received the federal farm subsidies; however, they did not personally receive any
federal farm subsidies.
22.7. Muschell stated in the Affidavit that the Simon Family Trust did not file
certain federal tax returns, but he does not state, though as a CPA he knew or
should have known, that filing the returns was in fact the responsibility of the
trustee, not James Simon. Muschell by failing to inform the Approving Judge that
Simon was not responsible for the filing of the Trust returns mislead the Court.
22.8. Muschell's misstatements and failure to present all the relative facts
regarding the Simon Family Trust and William R. Simon Farms mislead to the
Court.
22.9. Muschell declared in his Affidavit that the Simon Family Trust ("Trust")
is a foreign trust established in the Cook Islands, and that federal "foreign trust"
tax returns were required to be filed and were not filed for the Simon Family
Trust. But Muschell failed to mention that the Simon Family Trust was classified
as a domestic trust under the Internal Revenue Code for federal tax purposes and
that no "foreign trusts" returns were required to be filed.
22.10. Muschell failed to mention that the income received by the trust was
passed through to and reported on the personal tax returns for James and Denise
Simon leaving the Court to believe that Trust income was not reported for income
taxation. However, the Trust income was clearly marked "SF TRUST" on over
forty locations on their returns,
22.11. Muschell, having reviewed James and Denise Simon's tax returns, was
aware of the reporting of Trust income by James and Denise Simon on their
personal return and well knew, as a CPA, that no foreign trust returns were due
and that the method of reporting the trust's income on the Simons return was a
proper and correct method to report the Trust's income.
22.12. Upon information and belief, IRS procedure requires Muschell to
demonstrate in the Affidavit a likelihood that there was criminal activity. This
would require Muschell to establish a likely source of taxable income in the
8
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Affidavit which he failed to demonstrate to the Court.
22.13. Muschell listed in the Affidavit, a number of what he refers to as tax
offender characteristics, such as sham transactions; assigned income; shell
corporations; concealing income; artificial business losses; and artificial
investments, but failed to show that any of these are present in the Simon case.
Failure to show how the stated tax offender characteristics were present in the
case misled the Court.
22.14. Muschell stated in his Affidavit that tax returns were not filed for JS
Elekta Limited, Elekta Limited or ICHUA Limited. Such allegations imply that
these entities violated the Internal Revenue Code. However, these allegations are
misleading because foreign corporations such as JS Elekta, Elekta, and ICHUA
(the "Foreign Entities") are not required to file United States tax returns. Muschell
does not mention that the Foreign Entities are indeed foreign entities and as such
were not and are not required to file United States tax returns. Muschell knew, or
should have known as a CPA, these Foreign Entities did not have a United States
tax return filing requirement.
ANSWER: Denied, including all subparagraphs. To the extent subparagraphs 22.1
through 22.14 of this allegation refer to an affidavit filed with the Court, the Court is
referred thereto for a full and accurate statement of the affidavit’s contents, as the
document speaks for itself.
23. Upon information and belief, Defendant, by Muschell and other IRS agents and
employees, negligently reviewed and/or approved the Affidavit prior to it being submitting to the
Court in support of a request for a search warrant.
ANSWER: Denied.
24. The Affidavit's conclusion is one long, incomplete sentence which does not reach a
conclusion and failed to say what probable cause existed to search the Simon Residence.
ANSWER: Denied.
25. The Affidavit should have been reviewed for completeness and accuracy by a
number of offices, including the IRS Group Manager Offices, the Special Agent in Charge, the
Criminal Tax Office, and other government officials. Upon information and belief, these offices
failed to review the Affidavit for completeness and accuracy.
ANSWER: First sentence: Denied as stated. Second sentence: denied.
26.

Upon information and belief, Defendant improperly, unlawfully, and negligently
9
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tendered the Affidavit to the Court and procured the issuance of the Warrant when it knew or
should have known that there was no probable cause for the issuance of said Warrant.
ANSWER: Denied.
27. Upon information and belief, Defendant failed to follow and/or enforce IRS
policies in obtaining and executing the Warrant. For example:
27.1. Internal Revenue Manual (the "Manual") section 9.4.9.2 states that "CID
will employ the least intrusive means necessary to acquire evidence in tax and
tax-related Title 18 investigations." Search warrants are to be used when crucial
evidence "cannot be obtained by any other means."
27.2. Muschell could have used traditional and less intrusive methods of
obtaining records such as IRS and Grand Jury summons and subpoenas, as
opposed to use of a search warrant.
27.3. Upon information and belief, Muschell had already reviewed bank
records, including the Simon's personal domestic bank accounts and other bank
accounts used by the entities associated with Simon, prior to obtaining the
Warrant.
27.4. Furthermore, to secure the Warrant, Defendant needed to show in his
Affidavit pursuant to the Manual that:
a. There was "objective evidence of the subject's attempt to obstruct the
investigation"; or,
b. There was "objective evidence indicating the subject may destroy the
evidence"; or,
c. There was "facts that establish that other attempts to acquire the records were
ineffective."
ANSWER: Defendant denies the allegations of paragraph 27 of the Plaintiffs’
complaint, including all subparagraphs.
28. Defendant made no such showings in the Affidavit as stated in paragraph 27.
Defendant's omissions and failure to provide the required information disregarded IRS
procedures.
ANSWER: Denied.
29. On November 6, 2007, Defendant, by Muschell and other IRS agents and
employees, using the wrongfully obtained Warrant, searched the Simon Residence (the
10
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"Search").
ANSWER: Denied except to admit and aver that IRS agents searched the Simon
residence on November 6, 2007, pursuant to a valid search warrant.
30. Defendant negligently obtained the Affidavit and Warrant which resulted in: (i) a
violation of the Plaintiffs' right of privacy, (ii) trespassed on Plaintiffs' property, (iii) intentional
infliction of emotional distress, (iv) negligent infliction of emotional distress, and (v) a violation
of Defendants duty to use reasonable care in executing search warrants.
ANSWER: Denied.
31. At the initiation of the Search, Decedent and R.S. were the only individuals present
with Defendant. Simon was not even in the United States, which left Decedent alone to deal with
the horror of Defendant's armed federal agents executing the wrongfully obtained Warrant in her
home in the presence of her minor child, R.S.
ANSWER: First sentence: denied. Second sentence: Defendant is without
knowledge or information sufficient to form a belief as to the truth Simon’s whereabouts
on November 6, 2007, and all allegations in this sentence are otherwise denied.
32.

At all relevant times, neither James nor Denise Simon ever had a weapon.

ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation; to the extent anything in this allegation suggests that
federal agents could possibly know in advance of a lawful search whether the residents had
weapons, denied.
33. Upon information and belief, more than one agent of Defendant conducted the
Search in bullet proof vests and with guns visible.
ANSWER: Defendant denies that any agent drew a weapon but admits that agents
were armed and wore appropriate protective clothing; Defendant is without knowledge or
information sufficient to form a belief as to whether any weapons were visible to plaintiffs.
34. Upon information and belief, Defendant violated IRS procedures by creating an
unsafe operation. Defendant's IRS agents are directed in the Manual that a warrant "involves
extensive preplanning and background work to ensure a safe and efficient operation" in executing
a search warrant. Defendant knew R.S. was a 10 year old (minor) female child who was in the
Simon Residence when agents executed the Warrant with at least ten or more bullet proof vested
and visibly armed agents. Defendant's acts clearly and unnecessarily placed R.S., an innocent
child, in harm's way and could have, and should have, been avoided with effective planning.

11
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ANSWER: First and second sentences: the allegations in these sentences contain
conclusions of law to which the defendant is not required to answer, but insofar as an
answer is required, Defendant denies the allegations. Third sentence: Defendant is without
legally disclosable knowledge or information sufficient to form a belief as to the truth of
this allegation, this sentence is otherwise denied as stated. Fourth Sentence: denied.
35. Upon information and belief, during the Search, IRS agent Linda Porter ("Porter")
made improper comments to the Decedent by implying violations of law not specified or
addressed in the Affidavit or Warrant causing unnecessary emotional stress and harm to
Decedent. Porter's comments were condoned by Muschell.
ANSWER: Denied.
36. Defendant improperly, unlawfully, and negligently obtained the Warrant which
resulted in a violation of Defendant’s duty to use reasonable care in obtaining search warrants.
ANSWER: Denied.
37. Defendant improperly, unlawfully, and negligently executed the wrongfully
obtained Warrant which resulted in: (i) a violation of the Plaintiffs’ right of privacy, (ii) trespass
on Plaintiffs' property, (iii) intentional infliction of emotional distress, (iv) negligent infliction of
emotional distress, and (v) a violation Defendants duty to use reasonable care in executing search
warrants.
ANSWER: Denied.
38.
suicide.

On November 9, 2007, just three days after the Search, Decedent committed

ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation.
39. Several hours prior to Decedent’s death, Decedent wrote a letter expressing her
deep concern over armed IRS agents of Defendant coming to her home, her inability to keep her
children safe in light of such actions by the IRS, and her now overall fear and distrust of the
federal government.
ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation.
40. Upon information and belief, the IRS has institutional practices, customs and
policies of procuring search warrants in criminal tax cases by omitting relevant information, and
making false and/or misleading statements in warrant application affidavits in violation of the
12
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constitutional rights of taxpayers.
ANSWER: Denied.
41. Upon information and belief, the IRS has a history of not monitoring, documenting,
and/or enforcing its own policy of using the least intrusive procedures for obtaining information
prior to resorting to a search warrant.
ANSWER: Denied.
42. Upon information and belief, IRS agents and employees have knowledge of or
acquiescence in such practices, customs and policies and such constitutional rights violations
because they have adopted and maintained practices, customs and/or policies that contribute to
the violations.
ANSWER: Denied.
43. Upon information and belief, Defendant’s agent Alvin Patton ("Patton") was the
Special Agent in Charge of Muschell during the Investigation, at the time the Affidavit was
procured, and at the time the Search was executed.
ANSWER: Defendant admits that Patton is a Special Agent in Charge with the
Criminal Investigative Division, and that at the times relevant to this action, he supervised
Agent Muschell as part of his official duties.
44. Upon information and believe, Defendant, by Patton, acted recklessly and/or
negligently in the following ways:
44.1. Failing to properly supervise Muschell during the Investigation, obtaining
the Affidavit, and during the Search;
44.2. Approving the Affidavit;
44.3. Failing to adequately train Muschell; and,
44.4. Failing to remove and replace Muschell after Decedent's death.
ANSWER: Denied, including all subparagraphs.
Count I - Intentional Infliction of Emotional Distress
45. Plaintiffs incorporate by reference rhetorical paragraphs 1-44 as if fully set forth in
this paragraph.
ANSWER: Defendant incorporates, by reference, its answers to paragraphs 1-44 of
Plaintiffs’ complaint.
13
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46. Defendant’s conduct in obtaining the Affidavit and Warrant, and executing the
Search was extreme and outrageous.
ANSWER: Denied.
47. Defendant’s extreme and outrageous conduct was intentionally or recklessly
directed towards the Plaintiffs.
ANSWER: Denied.
48. The Defendant’s extreme and outrageous conduct proximately caused the Plaintiffs
to suffer severe emotional distress.
ANSWER: Denied.
WHEREFORE, Plaintiffs, by counsel, respectfully request that the Court grant judgment
against the Defendant in an amount provided by law and for an amount which will fairly, fully,
and adequately compensate Plaintiffs for their damages; for Plaintiffs’ cost of this action; and, for
such other and further relief to which Plaintiffs may be entitled.
ANSWER: This allegation states Plaintiffs’ prayer for relief, to which no response is
required; to the extent a response is warranted, Plaintiffs’ allegations are denied.
Count II - Negligent Infliction of Emotional Distress
49. Plaintiffs incorporate by reference rhetorical paragraphs 1-48 as if fully set forth in
this paragraph.
ANSWER: Defendant incorporates, by reference, its answers to paragraphs 1-48 of
Plaintiffs’ complaint.
50. During the execution of the Warrant, Defendant’s conduct in obtaining the
Affidavit and Warrant, and executing the Search was extreme and outrageous.
ANSWER: Denied.
51.

Plaintiffs were directly impacted by the Defendant’s conduct.

ANSWER: Denied.
52. As a direct and proximate result of Defendant’s conduct, Decedent suffered severe
emotional distress, which caused her death three days after the execution of the Warrant.

14
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ANSWER: Denied.
53. As a direct and proximate result of Defendant’s conduct, R.S. suffered severe
emotional distress when she came upon the scene of her mother's body shortly after the
Decedent's death.
ANSWER: Denied.
54. As a direct and proximate result of Defendant’s conduct, Simon suffered severe
emotional distress, in part, since he was on the telephone when the Decedent's body was
discovered.
ANSWER: Denied.
55. As a direct and proximate cause of the Defendant’s conduct, Plaintiffs have
suffered severe emotional distress.
ANSWER: Denied.
WHEREFORE, Plaintiffs, by counsel, respectfully request the Court grant judgment
against the Defendant in an amount provided by law and for an amount which will fairly, fully,
and adequately compensate Plaintiffs for their damages; for Plaintiffs’ cost of this action; and,
such other and further relief to which Plaintiffs may be entitled.
ANSWER: This allegation states Plaintiffs’ prayer for relief, to which no response is
required; to the extent a response is warranted, Plaintiffs’ allegations are denied.
Count III - Negligence in Obtaining the Search Warrant
56. Plaintiffs incorporate by reference rhetorical paragraphs 1-55 as if fully set forth in
this paragraph.
ANSWER: Defendant incorporates, by reference, its answers to paragraphs 1-55 of
Plaintiffs’ complaint.
57.

Defendant had a duty to exercise reasonable care in obtaining the Warrant.

ANSWER: The allegations in this paragraph state legal conclusions to which no
response is required; to the extent a response is deemed necessary, Defendant avers that
reasonable care was exercised.
58. Defendant negligently breached its duty to exercise reasonable care in obtaining the
Warrant by failing to follow the IRS’s procedures for obtaining a search warrant; using false and
15
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misleading information in the Affidavit; and by failing to review the Affidavit for accuracy and
completeness.
ANSWER: Denied.
59. As a direct and proximate result of the Defendant’s negligence in obtaining the
Warrant, Plaintiffs have suffered harm.
ANSWER: Denied.
WHEREFORE, Plaintiffs, by counsel, respectfully request that the Court grant judgment
against the Defendant in an amount provided by law and for an amount which will fairly, fully,
and adequately compensate Plaintiffs for their damages; for Plaintiffs’ cost of this action; and,
such other and further relief to which Plaintiffs may be entitled.
ANSWER: This allegation states Plaintiffs’ prayer for relief, to which no response is
required; to the extent a response is warranted, Plaintiffs’ allegations are denied.
Count IV - Negligence in Executing the Search Warrant
60. Plaintiffs incorporate by reference rhetorical paragraphs 1-59 as if fully set forth in
this paragraph.
ANSWER: Defendant incorporates, by reference, its answers to paragraphs 1-59 of
Plaintiffs’ complaint.
61. Defendant had a duty to exercise reasonable care in executing the Search of the
Simon Residence.
ANSWER: The allegations in this paragraph state legal conclusions to which no
response is required; to the extent a response is deemed necessary, Defendant avers that
reasonable care was exercised.
62. Defendant negligently breached its duty to exercise reasonable care in executing the
Search by failing to ensure that a complete and unbiased investigation was conducted that
resulted in sufficient facts to constitute probable cause for a search of the residence.
ANSWER: Denied.
63. As a direct and proximate result of the Defendant’s negligence in executing the
Search Warrant, Plaintiffs have suffered harm.
ANSWER: Denied.
16

case 1:10-cv-00058-RL-APR document 7

filed 04/13/10 page 17 of 21

WHEREFORE, Plaintiffs, James Simon and the Estate of Denise Simon, by counsel,
respectfully requests the Court grant judgment against the Defendant in an amount provided by
law and for an amount which will fairly, fully, and adequately compensate Plaintiffs for their
damages; for Plaintiffs’ cost of this action; and, such other and further relief to which Plaintiffs
may be entitled.
ANSWER: This allegation states Plaintiffs’ prayer for relief, to which no response is
required; to the extent a response is warranted, Plaintiffs’ allegations are denied.
Count V - Trespass
64. Plaintiffs incorporate by reference rhetorical paragraphs 1-63 as if fully set forth in
this paragraph.
ANSWER: Defendant incorporates, by reference, its answers to paragraphs 1-63 of
Plaintiffs’ complaint.
65.

Defendant entered the Simon Residence with an invalid Warrant.

ANSWER: Denied.
66.

Defendant’s entry on the Simon Residence was unlawful.

ANSWER: Denied.
67. As a direct and proximate result of the Defendant’s trespass, Plaintiffs, Simon and
the Estate, have suffered harm.
ANSWER: Denied.
WHEREFORE, Plaintiffs, by counsel, respectfully request that the Court grant judgment
against the Defendant in an amount provided by law and for an amount which will fairly, fully,
and adequately compensate Plaintiffs for their damages; for Plaintiffs’ cost of this action; and,
such other and further relief to which Plaintiffs may be entitled.
ANSWER: This allegation states Plaintiffs’ prayer for relief, to which no response is
required; to the extent a response is warranted, Plaintiffs’ allegations are denied.
Count VI - Invasion of Privacy
68. Plaintiffs incorporate by reference rhetorical paragraphs 1-67 as if fully set forth in
this paragraph.
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ANSWER: Defendant incorporates, by reference, its answers to paragraphs 1-67 of
Plaintiffs’ complaint.
69.

Defendant entered the Simon Residence with an invalid Search Warrant.

ANSWER: Denied.
70.

Plaintiffs have the right to be free from unwanted interference in their home.

ANSWER: The allegations in this paragraph state legal conclusions to which no
response is required.
71.

Defendant’s entry on the Simon Residence was unlawful.

ANSWER: Denied.
72. As a direct and proximate result of the Defendant’s invasion of Plaintiffs’ privacy,
Plaintiffs have suffered harm.
ANSWER: Denied.
WHEREFORE, Plaintiffs, by counsel, respectfully request that the Court grant judgment
against the Defendant in an amount provided by law and for an amount which will fairly, fully,
and adequately compensate Plaintiffs for their damages; for Plaintiffs’ cost of this action; and,
such other and further relief to which Plaintiffs may be entitled.
ANSWER: This allegation states Plaintiffs’ prayer for relief, to which no response is
required; to the extent a response is warranted, Plaintiffs’ allegations are denied.
Count VII - Wrongful Death
73. Plaintiffs incorporate by reference rhetorical paragraphs 1-72 as if fully set forth in
this paragraph.
ANSWER: Defendant incorporates, by reference, its answers to paragraphs 1-72 of
Plaintiffs’ complaint.
74.
Decedent.

Simon is the surviving spouse of the Decedent and R.S. is the minor child of

ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation.
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Defendant negligently conducted the Investigation pertaining to the Simons.

ANSWER: Denied.
76.

Defendant negligently obtained a Warrant on the Simon Residence.

ANSWER: Denied.
77. Defendant wrongfully searched the Simon Residence in the presence of the
Decedent with an invalid Warrant.
ANSWER: Denied.
78.

Decedent committed suicide three days after the Search.

ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation.
79. Decedent wrote a letter prior to her death expressing her concern over the Search
and the safety of her children, including R.S.
ANSWER: Defendant is without knowledge or information sufficient to form a
belief as to the truth of this allegation.
80. Upon information and belief, Defendant's foregoing negligent and wrongful acts
were the proximate case of the Decedent's death.
ANSWER: Denied.
81. As a direct and proximate result of the foregoing and the death of the Decedent,
Plaintiff, Simon, has been deprived of a kind and loving spouse and of her care, comfort, society,
protection, love, companionship, affection, solace, moral support, protection, loss of marital
consortium, physical assistance in the operation and maintenance of the home, and financial
support.
ANSWER: Denied.
82. As a further direct and proximate result of the foregoing death of the Decedent,
Plaintiff, R.S. has been deprived of a kind and loving parent and of her care, comfort, love,
protection, advice, society, physical assistance, loss of parental training and guidance, and
financial support.
ANSWER: Denied.
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83. As a further direct and proximate result of the death of Decedent, Plaintiffs have
incurred reasonable and necessary expenses for Decedent's funeral, burial, and memorial services
in an amount uncertain at this time.
ANSWER: Denied.
84. As a further direct and proximate result of the death of the Decedent, Plaintiffs
have suffered damages in an amount to be established under Indiana law.
ANSWER: Denied.
WHEREFORE, Plaintiffs, by counsel, respectfully request that the Court grant judgment
against the Defendant in an amount provided by law and for an amount which will fairly, fully,
and adequately compensate Plaintiffs for their damages; for Plaintiffs’ cost of this action; and,
such other and further relief to which Plaintiffs may be entitled.
ANSWER: This allegation states Plaintiffs’ prayer for relief, to which no response is
required; to the extent a response is warranted, Plaintiffs’ allegations are denied.
Defendant, United States, further denies any and all allegations not expressly
admitted or denied in this Answer.
WHEREFORE
Having fully answered, Defendant respectfully requests that Plaintiffs’ claims be
dismissed with prejudice, and that the Court award Defendant such other and further relief as the
Court may deem just and proper.
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Dated: April 13, 2010
Respectfully submitted,
TONY WEST
Assistant Attorney General
PHYLLIS J. PYLES
Director, Torts Branch
Civil Division

/s/ Tabitha Justice
TABITHA JUSTICE
Trial Attorney, Torts Branch
United States Department of Justice
P.O. Box 888, Benjamin Franklin Station
Washington, DC 20044
Telephone: (202) 514-1067
Facsimile: (202) 616-5200
Email: tabitha.justice@usdoj.gov
Attorneys for Defendant
CERTIFICATE OF SERVICE
I hereby certify that on April 13, 2010, I electronically filed the forgoing ANSWER with
the Clerk of the Court using the CM/ECF system which sent notification fo such to the
following:
Ashley N. Hand
Craig R. Patterson

anhand@beckmanlawson.com
cpatterson@beckmanlawson.com

And, I hereby certify that I have mailed by United States Postal Service the document to the
following non-CM/ECF participants: None.

/s/ Tabitha Justice
TABITHA JUSTICE
Trial Attorney, Torts Branch
United States Department of Justice
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