    REGULATING OFF-THE-FIELD BEHAVIOR:  
               POWERS AND LIMITATIONS 


I. THE APPROACHES OF THE NFL, MLB AND THE NBA

                MAJOR LEAGUE BASEBALL  

Under MLB’s Constitution and Bylaws and its CBA, the Commissioner may discipline players for conduct that is detrimental to the best interests of baseball. (MLR 21(f) and CBA, Article XII).  Additionally, each Player’s Uniform Player’s Contract (UPC) requires the Player to “conform to high standards of personal conduct”. (UPC, par.3(a)).

MLB recently adopted a Domestic Violence Policy that authorizes the Commissioner to suspend a player for domestic violence even if that player is not charged with, let alone convicted of, a crime.  The player can also be suspended with pay for up to seven days while the Commissioner conducts the investigation.  Aroldis Chapman, a pitcher for the New York Yankees and now the Chicago Cubs, became the first player disciplined under this new policy on March 1, 2016, when he was suspended for 30 games. 

Further, under MLB’s Social Media Policy, a Player may be disciplined by the League or his Team for various conduct, including “displaying or transmitting Content that is derogatory or insensitive to individuals based on race, color, ancestry, sex, sexual orientation, national origin, age, disability, or religion, including, but not limited to, slurs, jokes, stereotypes, or other inappropriate remarks”.

Under the CBA, when a Player files a grievance challenging discipline imposed by the Commissioner or his Team, the grievance is heard by a neutral arbitrator, as the CBA does not grant the Commissioner authority to appoint himself as the arbitrator to hear the appeal. Just as importantly, under the CBA, the arbitrator applies a “just cause” standard to determine whether the player should have been disciplined at all and whether the length of the punishment was appropriate.  

Under both MLB's Domestic Violence policy and its Social Media Policy, the same grievance arbitration procedure is followed, that is, a neutral arbitrator determines if there is “just cause” for both the imposition of the discipline and for the punishment handed down by the Commissioner or the Team. 

NATIONAL FOOTBALL LEAGUE.  

Like MLB, the NFL’s Bylaws and Constitution and CBA give the Commissioner the power to discipline a Player for conduct detrimental to the League.  (NFL CBA, Article 46)  Additionally, under the NFL’s “Personal Conduct Policy”, each Player shall “refrain from conduct detrimental to the integrity and public confidence in” the NFL.  Further, section 11 of the NFL Player Contract allows a Team to terminate a player’s contract if “the Player has engaged in personal conduct reasonably judged by the Club to adversely affect or reflect on the Club.” 

Importantly, unlike MLB, when a NFL Player files a grievance challenging the discipline imposed by the Commissioner, under Article 46 of the NFL CBA, that grievance is heard by the COMMISSIONER or his designee, not by a neutral Arbitrator.  The Commissioner investigates, imposes the discipline and then, sitting as “arbitrator”, hears the grievance that challenges his own decision. 

NATIONAL BASKETBALL ASSOCIATION.
Like MLB and the NFL, the NBA's Constitution and Bylaws and CBA grants the Commissioner the power to discipline a player for conduct that is detrimental to the best interests of the NBA.  Additionally, under section 16 of the NBA’s Uniform Player Contract, a Team may terminate a Player’s contract “if the Player…fails, refuses, or neglects to conform his personal conduct to standards of good citizenship.”  
Under the NBA’s grievance arbitration process, a Player’s appeal from discipline imposed by the Commissioner is heard by a Player Discipline Arbitrator or the Grievance Arbitrator depending on the severity of the discipline.  If the player is fined less than $50,000 and a suspended for less than 12 games, the player must first appeal to the Commissioner.  After the Commissioner renders a decision, the player may then appeal to the Player Discipline Arbitrator.  If, however, the suspension is for more than 12 games or the fine exceeds $50,000, the appeal goes to the Grievance Arbitrator.  Importantly, like MLB, the Player Discipline Arbitrator or Grievance Arbitrator is a neutral arbitrator, not the Commissioner himself or his designee.  Moreover, like MLB, this Arbitrator has the authority to assess whether imposing discipline was reasonable and whether the level of punishment was appropriate.  Hence, in 1997, after Latrell Sprewell, a then-NBA player, physically assaulted his coach by choking him with his bare hands,  David Stern, the NBA Commissioner, suspended Sprewell for a full calendar year under his “best interests” powers.  In Sprewell’s grievance, the arbitrator affirmed the discipline, but reduced the suspension to the remainder of the season. 


II. JUDICIAL REVIEW: GARVEY AND BRADY

In Major League Baseball Players Ass’n v. Garvey, 532 U.S. 504 (2001), the
 United States Supreme Court held that where a dispute involves the assertion of rights under a collective bargaining agreement, judicial review of the arbitrator’s decision is “very limited.” Garvey, 532 U.S. at 509.  As later courts have reasoned, the arbitrator’s construction of the CBA and his assessment of the facts are dispositive, “however good, bad or ugly.” NFL Management Council v. NFL Players Ass’n, 820 F.3d 527, 537 (2nd Cir. 2016). (“Brady”) The court’s role is only to ensure that the arbitrator was “even arguably” construing or applying the contract and acting within the scope of his authority.  Id.  As long as the award “draws its essence” from the CBA and is not merely the arbitrator’s “own brand of industrial justice”, the decision will be affirmed.  Id. 

In Brady, the court made it clear that this limited judicial review is applicable even where the person who imposed the discipline (the Commissioner) decided the Player’s appeal as the “arbitrator”.  As such, the Second Circuit reversed the decision of the district court which had vacated the Commissioner/arbitrator’s decision, and reinstated the Commissioner’s 4-game suspension of Tom Brady for his role in “Deflategate.” The court stated repeatedly that if Brady and the NFLPA were dissatisfied with the arbitration process that allowed the Commissioner to hear grievances from his own discipline decisions, “the remedy…is not judicial intervention, but for the parties to draft their agreement to reflect the scope of power they would like the arbitrator to exercise.”  Id.   Based on the broad powers granted to the Commissioner in his role as “arbitrator”, the court rejected the following arguments raised by the Brady team:

· LACK OF NOTICE:  Brady/Union argued that the rules relating to tampering with equipment called for the player to be fined, not suspended;   therefore, Brady had no notice that his conduct could lead to a 4-game suspension.  The Court held that despite these specific tampering rules, the Commissioner had broad authority under the CBA to discipline players for conduct detrimental to the League; therefore, the Commissioner’s decision, as arbitrator, to uphold the 4-game suspension was “plausibly” grounded in the CBA and was at least “barely colorable.”  Id.

· STEROID COMPARISON: Brady/Union argued that the Commissioner’s analogy to the 4-game suspension given to steroid users failed to give Brady the requisite notice that deflating footballs and obstructing the investigation into the incident could also result in a 4-game suspension.  While agreeing that the Commissioner’s analogy to steroids was “flawed” and even “inapt”, the Court highlighted the “generous latitude” given to the Commissioner under the CBA and said it was not the Court’s function to determine if the analogy was appropriate.  Id. at 540.  It was not enough that the penalty seems “harsh” and the Commissioner, as arbitrator, was within his discretion to draw the “helpful, if somewhat imperfect, comparison to steroid users”.  Id. at 541.

· USING INFORMATION NOT CONTAINED IN THE WELLS REPORT:  Brady/Union argued that the Commissioner’s discipline was based on the Wells Report and, as such, in his role as arbitrator, the Commissioner was not permitted to consider matters not contained in that Report.  In particular, they argued that the Commissioner, as arbitrator, should not have considered Brady’s destruction of his cell phone just prior to the hearing.  In rejecting this argument, the Court reasoned that Article 46 of the CBA does not prevent the Commissioner, as arbitrator, from receiving new evidence and from basing his decision to affirm the 4-game suspension, in part, on that new evidence.  Again, the Court noted that if the parties wanted to prohibit the arbitrator from relying upon evidence that was not considered when the discipline was imposed, it should have bargained for such a prohibition in the CBA.  Id. at 542.

· DISCIPLINE FOR NON-COOPERATION:  Brady/Union argued that once the Commissioner, as arbitrator, considered “new evidence” (the destruction of the cell phone) in support of his finding of non-cooperation, that new evidence should have been the subject of separate discipline and not merged into the initial discipline.  Id. at 543.  The Court rejected this argument, reasoning that non-cooperation was part of the initial discipline and it was hard to believe Brady was “blindsided” and lacked notice that destroying his cell phone just prior to the hearing would be considered by the Commissioner/arbitrator.  Id at 543.  Moreover, nothing in Article 46 limits the Commissioner’s power to consider new evidence.  Id. at 544. 

· EXCLUSION OF TESTIMONY OF NFL GENERAL COUNSEL:  Brady/Union argued that the Commissioner’s decision to prohibit Brady from calling the NFL’s GC to testify rendered the hearing “fundamentally unfair”.  Id at 545.  Calling this a “procedural question”, the court highlighted the Commissioner/arbitrator’s broad discretion in conducting the hearing under Article 46.  The Union and the NFL had agreed on a structure that gave the Commissioner responsibility “for both the investigation and adjudication” over discipline issues; therefore, it could not now complain when he acted within that discretion.  Id. at 546.

· EVIDENT PARTIALITY:  Here, Brady/Union argued it was “improper for [the Commissioner] to adjudicate the propriety of his own conduct”; therefore, he should have recused himself.  Id. at 548.   Noting that an arbitrator’s partiality must be established by “clear and convincing” evidence, that arbitration was a matter of contract and that the parties had agreed to allow the Commissioner to sit as the “judge” over his own discipline, the court concluded that Brady/Union could not now complain that the process the parties agreed to had yielded a partial arbitrator.  “Had the parties wished to restrict the Commissioner’s authority, they could have fashioned a different agreement.”  Id. at 548. 


III. KAEPERNICK: CAN PLAYERS BE DISCIPLINED FOR SPEECH?

 INTRODUCTION: Colin Kaepernick’s decision to kneel down during the National Anthem raises the question of whether and under what circumstances the League or a Team can discipline a Player for “free speech”.  

JOHN ROCKER:  In 2000, John Rocker, a relief pitcher for the Atlanta Braves, 
was suspended with pay from the beginning of Spring Training thru May 1, 2000, for statements Rocker had made during the off-season to Sports Illustrated.  Among other things, Rocker attacked “foreigners”, people with AIDS and “queers”.  He also called a teammate “an overweight fat monkey”.  Following a public outcry, the Commissioner determined that Rocker’s statements were contrary to the best interests of baseball and that Rocker had failed to conform to “high standards of personal conduct.”   Rocker and the Union filed a grievance to a neutral arbitrator challenging the Commissioner’s decision.  The arbitrator concluded as follows:

· Contrary to the Union’s contention, the Commissioner’s “best interests” authority did give him the power to discipline Rocker for “hate speech”.

· The Commissioner’s discipline decision under his “best interests” powers was not entitled to “great deference”; rather, the same “just cause” applicable to all grievances would be applied.

· Where a Player is disciplined for “off-duty” misconduct, a nexus must be shown between the conduct and the workplace.  Here, the arbitrator found that the Commissioner had established that nexus by showing that: (i) Rocker’s statements harmed the reputation of MLB and the Braves; (ii) the statements created security and safety risks for the Braves and MLB; (iii) the statements harmed MLB and the Braves’ diversity efforts; and (iv) the statements interfered with Rocker’s relationships with his teammates.

· While recognizing that “the mark must be set high both with respect to the offensive content of the speech and the harm caused by the speech”, the arbitrator concluded that Rocker’s comments were so homophobic, racist, sexist and xenophobic that “this was no borderline case.”

· While prior “speech” cases could be considered in determining whether discipline for Rocker’s speech was appropriate, each situation needed to be examined separately. As such, even though statements made in 1988 by a MLB pitcher that NOW was a “blowhard organization” run by a “bunch of lesbians” had not led to discipline, times change; therefore, that “precedent” did not preclude the Commissioner from suspending Rocker.

· The penalty imposed on Rocker was disproportionate, unduly harsh and, therefore, lacked “just cause”.  Rocker’s penalty was reduced from 73 days to 14 days and and the fine was reduced from $20,000 to $500.

SEATTLE MARINERS CATCHER.

  With 10 games left in the 2016 season, the Seattle Mariners suspended their back-up catcher for the balance of the season without pay (approximately $34,000) for statements he posted on Twitter following the fatal shooting of a black man, Keith Scott, by police in Charlotte. The tweets called the Black Lives Matter movement and President Obama “pathetic” and suggested that the people protesting the Scott shooting should be locked up “like animals”.   One tweet read: “Black people beating whites when a thug got shot holding a gun by a black officer haha s—t cracks me up!  Keep kneeling for the anthem.”  It appears that the Union will NOT be filing a grievance challenging the propriety or length of the suspension.

LEGAL ISSUES RAISED BY KAEPERNICK SITUATION

  Since the NFL and its Teams are NOT state actors, the first amendment affords Kaepernick no protection from disciplinary action. Thus far, the NFL has indicated that Kaepernick will not be disciplined under the Commissioner’s “conduct detrimental to the game” power.  The 49ers have also given no indication that they intend to discipline him for violating the “conduct detrimental” to the Team clause in his Player Contract.

As the number of players who are not standing for the anthem or who are engaging in other similar demonstrations of protest grows, it is possible that the League or a particular Team or Teams may decide to impose some form of discipline on a player in the future.  While the NFL, unlike both the NBA and MLB, does not have a specific rule requiring a player to stand for the national anthem, in light of the wide latitude given to the Commissioner under his “best interests” powers under Article 46 of the CBA to discipline a player, presumably the Commissioner does have the authority to take such action, particularly if these protests begin to cause security problems at stadiums and/or the public sentiment begins to turn against the player/protesters and the always image conscious League decides it needs to take a different approach[footnoteRef:1] [1:  The NFL has shown some consistency with its response to silent protests. In 2014, it did not discipline players after they participated in a pre-game “hands up, don’t shoot” demonstration, despite a request from the St. Louis Police Officer’s Association that the NFL take disciplinary action against the players involved in the protest.  However, the NFL refused to allow the Dallas Cowboy players to wear a decal on their helmets to honor the Dallas police officers who were tragically murdered in July, citing NFL Rule 5 which bars players from displaying personal messages on game day that are visible to the stadium and television audience.] 
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